
DAN MORALES 
*TToRSEY GENERAL 

QBffice of tfy !Zlttornep QBenerat 
&ate of tlkxas 

February 14, 1994 

Honorable Libby Linebarger 
Cll8k 
Committee on Public Education 
Texas House of Representatives 
P.O. Box 2910 
Austin, Texas 78768-2910 

Letter Opiion No. 94-020 

Re: ClariScation of Letter Opiion No. 
93-70 (ID #23201) 

You have asked that we clarify Letter Opiion No. 93-70 with regard to “the 
application of the. common-law doctrine of incompatiii to members of the board of 
directors of the Edwards Aquifer Authority established under S.B. 1477.“’ In that 
opinion, we stated that, among other things, 

the common-law doctrine of incompatibii disqualifies ail 05cers 
who have the appointing power from appointing themselves to a 
di&nnt position. Ehlinger v. Clark, 8 S.W.Zd 666, 673-74 (Tex. 
1928); Sr. Louis Souihwestem Ry. Co. of Texas v. Naples Inakp. Sch. 
Dia., 30 S.W.2d 703. 706 (Tex. Civ. App.-Texsrkana 1930, no 
writ); Attorney General Cpiions JM-934 (1988) at 3; C-452 (1965) 
at 3; O-410 (1939) at 5-9. As the Texas Supreme Court has stated: 

It is because of the obvious incompatibii of being both a 
member of a body making the appointment and an appointee 
of that body that the courts have with great unanimity 
throughout the country declared that all 05cers who have 
the appointing power are disquali6ed for appointment to the 
05ces to which they may appoint. 

Ehlinger, 8 S.W.2d at 674. Thus, unkss a specific statute provides 
otherwise, a public governing body must not appoint one of its 
members to an 05ce or position while that person remains amember 
of the governing body. Attorney General Opiion C452 at 3; see 
Attorney General Opiion JM-1157 (1990) at 3. Any appointment 
that contravenes this common-law principle is void as a matter of 

1wenotctbtbylenerdated- 19, 1993. the United States Department of Justice 
conclodedthattbeStatcofTcklsbadaotmtitskudcntoshowthetSenateBill1477,~uit 
rcqkcdtkdedcdboardofule~UndagmundWater-wllhtbcappoilllcdbosNlofthc 
l3lwds Aquifcx Authority, wmplics with the Voting Rights Act of 1%5.42 U.S.C. 8 1973~. Tk. State 
h-k Dcpammt of Justice to clatifj- the saqc of its objcdon to Senate Bill 1477. 
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law. Ehlinger, 8S.W.2d at 673-74; Si. Louis Southwestern Ry. Co. 
of Teurs, 30 S.W.2d at 706; Attorney General Opiion C-452 at 4. 
See generally Letter Opiion No. 92-8 (1992). 

Letter Opiion No. 93-70 (1993) at 3-4. 

You disagree with our application of the common-law principle stated in Wdinger 
and other sources to the various governmental bodies authorized to appoint members to 
the board of directors of the Edwards Aquifer Authority (the “EAA”). You point out that 
Ehlinger involved a county commissioners court which appointed its presiding 05cer to a 
position over which the commissioners court had the duty of supervision and control. 
You “do not see how [the Texas Supreme Court’s holding in Ehfinger] would apply to a 
commissioners~ court, or city council, or county underground water conservation district 
board appointing one of its members to an independent entity ~ subject to its supervision 
and control such as the Edwards Aquifer Authority Board.” 

You also distinguish St. Louis Sinhwestem Raihvay Co. of Teurs, which involved 
a school board that appointed all of its members to the board of eqmdization for property 
tax valuations for the school district. You state that the court rejected this appointment 
“because it defeats the implied purpose of a statute which allowed the school board to 
establish a board of eqahmtion separate from itself. [you] know of no express or 
implied purpose in the Edwards Aquifkr Authority Act to require members of 
commissioners courts, city wuncUs[,] and county underground water comer&on diict 
boards to exclude themselves as possible appointees to the Edwards Aquifer Authority 
Board.” Cln similar grounds, you distinguish Attorney Oeneral Opiion M-934 (1988), 
which concluded that an independent school district board of trustees could not appoint its 
members to the college system board “when the enabling statute requires the two boards 
tobeseparate.” 

In conchrsio~ you suggest “that a more accurate statement of this facet of the 
incompatibii doctrine is that the governing body of a governmental entity cannot make 
an appointment from among its members to a position over which the governing body has 
supervision and control, or in contravention of a law which is intended to insure separation 
between the governing body and the appointed position.” You therefore believe “that 
neither of these disqualifying criteria. . . prevent a commissioners~ court, city court* or 
comty underground water comervation district board 6om appointing one of its members 
to serve on the Edwards Aquifer Authority Board.” We do not agree. 

For purposes of this opinion, we will accept your characterization of the facts in 
Ehlinger and St. Louis Southwestern Raihvay Co. of Texas. Even so, in both cases the 
courts did not limit to the facts before them their articulation of the common-law principle 
disqualifjing all 05cers who have appointing power for appointment to the offices to 
which they may appoint. Rather, the cants state the principle broadly, as an absolute rule. 
Indeed, the Texas Court of Civil Appeals in St. Louis Southwestern Railway Co. of Teurs 
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quoted, as a source for the principle, 46 COgPUg JURIS section 43, at 940, which states as 
follows: 

It is contrary to the policy of the law for an 05cer to use his 05cial 
appointing power to place himself in 05% so that, even in the 
absence of statutory inhibition, all 05cers who have the appointing 
powa are disqualified for appointment to the offices to which they 
may appoint. 

See ah 67 C.J.S. Oficers 8 23, at 269; 60 TEX. JUR. 3d Public Oflcers andEmployees 
§ 35, at 385 (1988). This statement does not limit the prohibition in any way. It also 
suggests that an officer should not use the appointment power to benetit himself or 
herself, regardless of any incompatibility between the offices of the appointing power and 
the appointee. See 63A AM. JUFL 2d Public Oflcers and Employees 5 100, at 743 
(stating that appointing 05cer should exercise appointment power with disinterested 
skill). Likewise, this office neva has limited its statement of the common-law principle to 
the facts before it in any particular situation. See, e.g., Attorney General Opiions M-934 
(1988) at 3; C-452 (1%5) at 3-4; O-789 (1939) at 3. 

For purposes of this letter, however, we will assume for the sake of argument the 
wrrecbss of your conclusion that the wmmon-law principle pre&ding a governing 
body from appointing one of its members applies only if the position to be appointed is 
oneoverwhichthegovemin g body has supervision and wntro~ or if the appointment 
would contravene a law that is intended to ensure separation between the governing body 
and the appointed position. We wncede that the various governmental bodies that the 
statuterequirestoappointmrrnberstothcEAAboardofdirectorslacktheauthorityto 
~~pcrvise and control the EAA board, but we cannot conclude that the legislature did not 
intend to ensure that the governing body and appointed position be separate. 

As we indided in Letter Opiion No. 93-70, a statute may overcome the 
wnnnon-law principle prohiiiting an 05&l board from appointing one of its own 
members to another 051x if the statute does so expressly. See uLro Sf. Louis 
Soufhwesfem Ry. Co., 30 S.W.2d at 706. The statute creating the EAA does not express 
such an intent. See Acts 1993,73d Leg., ch. 626,s 1.09, at 2353,2359. In addition, we 
found no legislative history indicating that the legislature intended to overcome this well- 
established common-law principle. Furthermore, the legislature indeed may have intended 
that the members of the EAA board be Ike of the political pressures to which elected 
politicians are subject The EAA’s enabling act provides that the members of the EAA 
board shall be appointed, not elected. See id. 8 1.09(d). Additionally, the EAA board is 
charged with, among other things, regulatmg permits for the withdrawal of water from the 
Edwards Aquifa and wlkting fees from users of the Edwards Aquifer and downstream 
wata rights holders. See id. 88 1.15(c), 1.29. To perform these duties in a way that wig 
“wnserve., preserve, and protect the aquifer,” id. 8 1.08(a), an EAA board member may be 
required to act in a way that may compromise his or her interests as a resident of a 
parti& city or county. Such an action may cost a member of a county wmmissioners 
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court, city governing board, or underground water district when the next election rolls 
aromd, although he or she would not be removed from the EAA board. 

You state that our wnchrsion calls into question “the practice of many local 
governing bodies to appoint representatives to regional planning wnunissions, boards, 
wunty appraisal district boards and similar independent agencies from among their own 
members.” You do not cite specitic wmmissions or boards, thus, we cannot determine 
whether the rekvant enabling statutes expressly overwme the common-law principle 
prohibiting an official board from appointing one of its own members to another 051x. 
See Sf. Lards Soufbwesfem IQ. Co., 30 S.W.2d at 706. We note, however, that section 
6.03(a) of the Tax Code, which provides for the creation of a board of directors of an 
appraissl district, expressly states that “[t]o be eligible to se.tve on the board of an 
appraisal district established for a wunty having a population of at least 2OO,OOO 
bordering a wunty having a population of at least 2,OOO,OOO and the Gulf of Mexiw, an 
individuaimustbeamenrberofthegowrningbodyoranelectedo5cerofa~unit 
entitkd to vote on the appointment of board members under this section.” (Emphasis 
added.) 

Si, chapter 391 of the Local Government Code authorizes local 
govanmend units to join into regional planning wnunissions. Section 391.006 of that 
~~~~~~~l~two-thirdsofthemembasofthcgovaningbodyofa 

mmtsston must be elected 05cials of the participating wunties or 
municipalities. Additionally, sections 534.002 and 534.003 of the He&b and Safety Code 
date to the wmposition of boards of trustees of wmmunity mental health centers that 
oneormorelocalgovemments have established. See Health & Safety Code 8 534.001. 
The board Of trustees may be the local agency? governing body or be appointed by the 
go’mmentd body. Id. 8 534.002 (pertaining to mental health center that one 
govanmental body has established); see id. § 534.003 (providii that members of board 
of mental health center that two or more local agencies have established shall be appointed 
either from members of governing bodies establishing the center or from qualified voters). 
Thus, in certain situations, the legislature clearly has chosen to overcome the common-law 
principle at issue here. 

F’mally, you state that “D]f Letter Opiion No. 93-70 is taken at face value” a 
particular provision in the San Marws City Charter “would seem to be of no force or 
e5ect.” The San Marws Cii Charter provision to which you refer provides as follows: 

Each member of the city wuncil, in addition to having other 
qualifications prescrii by law, shall not hold any other 05ce or 
employment under the city government while a member of said 
wuncil, except a member of the city wuncil may be appointed by the 
city wmcil to represent said wuncil on any board, wmmission, 
committq orga&ation or entity in the wuncil’s sole discretion so 
long as that person’s wrvice does not extend beyond his or her 
wuncil te-lm. 
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This 051~ does not construe municipal charters. Attorney General Opiion JM-846 
(1988) at 1. We disagree, however, with your assation that our adherence to the well- 
e-stablished wmmon-law principle diqdfjing all members of a public goveming body 
fkom positions the body appoints necessarily voids this provision of the San Marws City 
Charter. In Attorney General opinion Jh4-1087 (1989) this 05ce concluded that, with 
regard to two city offices, a home-rule municipality may overcome the wmmon-law 
doctrine of inwmpatiiity by means of a provision in its city charter. Accordingly, 
assuming that San Marws is a home-rule municipality, this provision in its city charter 
overwmes the common-law principle prohibiting an 05cial board t%om appointing one of 
its own members to another city office; it does not, however, overcome the wmmon-law 
principle when one of the 05ces is a regional 05cc.l 

SUMMARY 

The wmmon-law principle that disqualifies all members of a 
public governing body with the appointing power !kom appointing 
thmsehw to a difkent position, applies to each governmental body 
that Acts 1993, 73d Leg., ch. 626, $1.09(b), at 2359, requkes to 
appoint a member for the board of directors of the Edwards Aquifer 
Authority. 

hsktant Attorney General Assistant AttomeyZenemJ 
Opiion Committee Opiion Committee 


